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Residential Furnaces and Central Air  

Conditioners and Heat Pumps 

 

 

COMMENTS OF THE AMERICAN PUBLIC GAS ASSOCIATION  

ON REGIONAL STANDARDS ENFORCEMENT FRAMEWORK DOCUMENT  

 

 Pursuant to the Notice of Data Availability (“NODA”) issued by the Department of 

Energy (“DOE”) seeking comment on the Regional Standards Enforcement Framework 

Document, 76 Fed. Reg. 76328 (Dec. 7, 2011), the American Public Gas Association (“APGA”) 

submits the following comments, along with the supporting affidavit of the Vice President 

Regulatory and External Affairs of the Philadelphia Gas Works (“PGW Affidavit”), APGA’s 

largest member.  APGA submitted comments regarding the direct final rule (“DFR”) in Docket 

No. EERE-2011-BT-STD-0011 that urged DOE to withdraw the DFR because of, among other 

things, certain problems with the economic analysis underlying the DFR.
1
  One of APGA’s main 

concerns regarding the DFR analysis is that, by forcing consumers in the Northern Region to 

replace non-condensing furnaces with condensing furnaces in order to meet the new 90% AFUE 

standard, the new rule will precipitate substantial fuel switching from gas-fired furnaces and 

water heaters to their electric (or other, such as kerosene) counterparts – a result that undermines 

the policy goals of the Energy Policy and Conservation Act (“EPCA”).
2
  APGA in its comments 

                                                 
1
  The DFR can be found at 76 Fed. Reg. 37,549; the DOE declined to withdraw the DFR (76 Fed. Reg. 67,037), and 

this matter is now on appeal in the United States Court of Appeals for the D.C. Circuit (American Public Gas Ass’n 

v. United States Department of Energy, Case No. 11-1485).  
2
  42 U.S.C. §§ 6291 et seq. 
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below will suggest waiver procedures designed to minimize this unintended (albeit inevitable) 

consequence of the DFR.  

 

I. COMMENTS 

 

 In the NODA, DOE has solicited comments on a possible waiver process that would 

permit installation of units that do not meet the applicable regional standard in limited 

circumstances (76 Fed. Reg. at 76,329).  APGA has considered numerous possible iterations for 

such a standard, and believes that, while there are alternative standards that can address specific 

problems (e.g., those associated with the special characteristics of row houses, discussed below), 

for a standard to address the fundamental problem underlying the DFR (namely, its assumption 

that life cycle savings will prevent fuel switching), it must take into consideration the income 

level of the affected consumers (and also be simple, straight-forward and easy to administer).  

 In the DFR and subsequent Notice of Effective Date (“Notice”), DOE downplays the fuel 

switching problem on the ground that the operating costs associated with electric furnaces and 

water heaters are such that, even though the purchase and installation costs of the gas equipment 

may exceed the comparable electric equipment, consumers will not switch to electricity (or other 

alternatives) since over the life of the equipment, the gas equipment will, on an all-in basis, be 

less expensive (see, e.g., Notice, 76 Fed. Reg. at 67,042).  In effect, DOE concludes that most 

affected consumers will act in an economically rational fashion and hence will not switch from 

gas to electric equipment. 

 The problem with DOE’s rationale is that there are many millions of lower income 

persons for whom the key determinant – in fact, the only determinant - is the up-front cost 

disparity for purchase and installation of gas equipment versus electric equipment; the record in 
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the DFR proceeding
3
 and in the attached PGW Affidavit (at ¶¶ 5, 6, 8) are crystal clear that, on 

the basis of up-front costs, fuel switching will occur.  Lower income consumers do not make 

decisions regarding household appliances such as furnaces and water heaters based on life cycle 

costs because they are living paycheck to paycheck (assuming they are employed at all) and 

hence make economic choices based on immediate out-of-pocket costs (PGW Affidavit at ¶¶ 5, 

6).   

 The Census Bureau has reported that some 46.2 million Americans are living below the 

official poverty line, the highest number in 52 years, which includes another 2.6 million people 

that slipped into poverty in 2010, plus undoubtedly a large number (yet to be tabulated) in 2011.   

The statistics among various sub-groups of Americans (such as Hispanics and African-

Americans) are even worse (see, e.g., http://www.bread.org/hunger/us/facts.html).  More than 44 

percent of children in the United States live in low-income working families (i.e., families which 

earn less than twice the poverty line). (Source: Income, Earnings and Poverty Data from the 

2010 American Community Survey, U.S. Census Bureau, 2011.)  And, of course, the number of 

persons living in poverty in America is much greater than even these sobering numbers indicate 

because, as the U.S. Census Bureau and numerous other groups that study the situation 

understand, the federal poverty level does not adequately account for the essential costs that 

confront lower income Americans (for more on this subject, see 

http://aspe.hhs.gov/poverty/contacts.shtml); hence most federal programs for poor Americans are 

geared to those earning some percentage above the official poverty level.  

                                                 
3
  See, e.g., the Comments below of AGL Resources at 1-2, 5-9; UGI Distribution Companies, passim; 

Laclede Gas Company at 1-11, 18; CenterPoint Energy at 2-8;  Philadelphia Gas Works at 1-2;  

Metropolitan Utilities District at 1-3; City Utilities of Springfield, MO at 1-2, Questar Gas Company at 1; 

and Consolidated Edison Co at 1;  see also Comments of the American Public Gas Association at 1-9; 

Comments of the American Gas Association at 1-2, 5-10, 18-20. 
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In Philadelphia, some 30% of PGW’s residential heating customers are living at or below 

150% of the federal poverty level (PGW Affidavit at ¶ 6).  The poverty rates in Rustbelt cities 

across the Midwest (such as Detroit, Michigan and Toledo, Ohio) has as much as doubled over 

the last decade (see, e.g., http://abcnews.go.com/blogs/politics/2011/11/poverty-rate-doubled-in-

the-midwestern-rust-belt-over-past-decade/).  Review of the poverty data for virtually any major 

city in the Northern Region is equally shocking (e.g., Pittsburgh (http://www.city-

data.com/poverty/poverty-Pittsburgh-Pennsylvania.html); Hartford, CT (http://www.city-

data.com/poverty/poverty-Hartford-Connecticut.html); Newark, NJ (http://www.city-

data.com/poverty/poverty-Newark-New-Jersey.html); etc., etc.). APGA’s members deal with 

consumers in poverty on a day-in day-out basis, sometimes in very large numbers  (e.g., 42% of 

the residents of Cairo, IL had incomes below the poverty level in 2009 (http://www.city-

data.com/poverty/poverty-Cairo-Illinois.html); 24% of the residents in Lancaster, OH had 

incomes below the poverty level in 2009 (http://www.city-data.com/poverty/poverty-Lancaster-

Ohio.html); etc.), and they are keenly aware of the inability of such consumers to pay their 

monthly energy bills, much less to make the preferable “economically rational” decisions when it 

comes to installing a gas versus electric furnace (not to mention the safety risks that are 

associated with inability of such consumers to purchase any new equipment due to up-front 

costs) (PGW Affidavit at ¶¶ 6-8).   

 For DOE to adopt a meaningful waiver provision, DOE must first, of course, 

acknowledge that poverty is a real problem for a large percentage of the population in this 

country and that, unfortunate as it may be, those living in poverty do not for the most part make 

decisions based on life cycle considerations; rather, as the record shows and common sense 

dictates, they make decisions regarding capital expenditures based on up-front costs.  APGA, 
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whose members advocate installing energy efficient equipment as well as demand-side 

management (see, e.g., PGW Affidavit at ¶ 8), would not be participating in this proceeding were 

it not clear beyond cavil to it and its members that adoption of the DFR 90% standard for 

residential furnaces will cause substantial fuel switching, primarily as to lower income customers 

who, when faced with the up-front costs of installing a condensing furnace, will not do so 

because there are less expensive first cost options.  The only way to mitigate this unintended but 

certain outcome of the DFR is a meaningful waiver provision.   

 APGA assumes that DOE agrees that fuel switching is a consequence to be avoided in 

putting new efficiency standards in place.  APGA submits that DOE (and all those supporting the 

DFR) should care very much about discouraging fuel switching.  Enhanced efficiency only 

makes sense if customers using gas remain on gas.  DOE knows from its own report issued in 

2011 that on a full fuel cycle basis, gas is far more efficient than electricity,
4
 and hence if 

customers move from gas to electricity, further degrading the environment, the DFR will be self-

defeating.  The energy savings touted in the DFR simply will not materialize, and the DOE will 

have shot itself (and APGA’s members) in the foot by failing to take into consideration that fuel 

switching will occur under the DFR if the DOE does not take aggressive action in this 

proceeding to prevent it.  

 A waiver should be as easy to administer as it is effective.  To be effective, a waiver 

must, in APGA’s view, allow all gas consumers below a certain income level to self-certify to 

that effect, thereby permitting them to replace a non-condensing furnace with a non-condensing 

furnace if they choose (assuming that the affected consumers have been fully informed in writing 

as part of the waiver process regarding the operating cost savings that could accrue to them over 

                                                 
4
  Energy Conservation Program for Consumer Products and Certain Commercial and Industrial Equipment: 

Statement of Policy for Adopting Full-Fuel-Cycle Analyses into Energy Conservations Standards Program, 76 Fed. 

Reg. 51,281 (Aug. 18, 2011) 
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the life of a condensing furnace).  APGA notes that this self-certification approach has worked 

well in the administration of the Low Income Home Energy Assistance Program (“LIHEAP”) for 

those needing assistance in paying for their home energy needs.  It should go without saying that 

those millions of consumers in need of LIHEAP funding are the very consumers, among others, 

that will not be making the economically rational decision to purchase a condensing furnace 

because of theoretical life cycle cost savings. 

 As to what should be the income cut-off for waiver qualification, APGA notes that the 

LIHEAP program is based upon the greater of 150% of the poverty level or 75% of the State 

median income.  Frankly, APGA believes this cut-off line is too low to be fully effective in the 

this context (i.e., a purchase of a capital item versus, in the case of LIHEAP, payment of monthly 

energy bills) as there are many millions of consumers that, while they may be able to pay their 

home energy bills without assistance, live paycheck-to-paycheck and thus will switch to 

electricity when faced with the up-front costs of purchasing and installing a condensing furnace.   

APGA suggests that the appropriate cut-off is 250% of the poverty level, as supported in 

the attached PGW Affidavit at ¶ 11.  The PGW Affidavit relies on the Self-Sufficiency Standard 

report for Pennsylvania 2010-2011 (as well as similar reports for 37 other states) as the basis for 

the 250% cut-off, and APGA supports that cut-off as fair even though there will certainly be low 

income persons above that level who respond primarily to first costs.  APGA believes, however, 

that a waiver using the 250% cut-off will catch most, though certainly not all, of the lower 

income customers that, but for such a waiver, would switch to an alternate fuel.  To put the 250% 

cut-off in context, the 2012 poverty guidelines are set forth in the table below (found at 

http://aspe.hhs.gov/poverty/12poverty.shtml):  
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2012 Poverty Guidelines for the 
48 Contiguous States and the District of Columbia 

Persons in 

family/household Poverty guideline 

1 $11,170 

2 15,130 

3 19,090 

4 23,050 

5 27,010 

6 30,970 

7 34,930 

8 38,890 

For families/households with more than 8 persons, 

add $3,960 for each additional person. 

 

APGA suggests that the waiver program would be administered much the same as the 

LIHEAP program is administered by the Department of Health and Human Services, through 

self-certification along with proof of income level, and that, as with LIHEAP, the local 

distribution company would assist in effort, including informing customers of the benefits of 

higher efficiency equipment (see PGW Affidavit at ¶ 10). 

 The Achilles heel of the DFR is that the life cycle analysis simply is irrelevant to millions 

of American consumers living at or near the poverty level.  One does not have to be a proponent 

of the Occupy Wall Street movement to understand that poverty (however defined) is a growing 

problem in this country and that the lower income portion of our population is having trouble 

making ends meet.  A means-related waiver provision is absolutely essential to address the 

serious unintended fuel switching consequence of the DFR. 

 APGA also supports a waiver provision that singles out row houses (see PGW Affidavit 

at ¶¶ 5, 12) and any like dwellings for exemption from the 90% AFUE standard regardless of the 

income level of the occupants (though in Philadelphia, most of the occupants of such dwellings 
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are in the lower income brackets).  As described in the DFR record (see Comments referenced in 

note 3, above) and in the attached PGW Affidavit at ¶ 5, the issues associated with installing 

condensing furnaces in row houses are unique, such that either condensing furnaces cannot 

physically (or by code) be installed or, if physically and legally possible, the installation is 

prohibitively expensive, making it mathematically impossible to convince the occupants that 

such installation makes sense on the basis of a life cycle analysis.  DOE should provide such 

dwellings a blanket waiver, with any reasonable qualification that it deems necessary to avoid 

gaming of the system. PGW (per the attached affidavit) invites DOE representatives to visit 

Philadelphia to walk through the row houses that pepper the City so that it can fully appreciate 

first-hand the extent of the problem relating to the installation of condensing furnaces in such 

homes (PGW Affidavit at ¶ 12).   

II. CONCLUSION 

 APGA is a strong advocate of energy efficiency; APGA is a strong advocate of 

maximizing the use of natural gas (versus alternative fuels) for residential purposes in light of its 

efficiency advantages on a full fuel cycle basis; and APGA is a strong advocate for taking 

reasonable steps to promote the use of the most efficient gas-burning equipment possible. APGA 

would normally expect to find itself on the same side of energy efficiency issues as DOE given, 

among other things, DOE’s mandate under the EPCA.  Thus, it is with some considerable 

chagrin that APGA finds itself at loggerheads with DOE over an issue on which their goals 

should be the same – namely, maximizing the use of efficient gas-burning equipment.   

 Unfortunately, DOE, in adopting the 90% AFUE standard for residential furnaces in the 

DFR, has adopted a standard that will cause substantial fuel switching due to the unique 

characteristics (and related cost consequences) of the only furnace that meets that standard.  
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APGA implores DOE to acknowledge the real-world fact that lower income persons, when 

confronted with the up-front costs of installing a condensing furnace, will more often than not 

opt for the less expensive alternatives because persons of lesser means simply do not concern 

themselves with life cycle cost analyses in making capital investment decisions that affect 

whether they have sufficient funds to pay for the minimum essentials of life.  Given the 90% 

AFUE requirement of the DFR, a meaningful means-related waiver and a waiver for row home 

occupants are essential to avoid the fuel switching that will otherwise occur in the Northern 

Region affected by the DFR.  

 

      Respectfully submitted, 

 

      Bert Kalisch, President and CEO 

      American Public Gas Association 
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