UNITED STATESOF AMERICA
BEFORE THE
DEPARTMENT OF ENERGY

)

Procedures, Interpretations, and Policies for )
Consideration of New or Revised Energy ) EERE72BI-STD-0062
Conservation Standards for Consumer Products )

)
JOINT COMMENTSOF THE
AMERICAN PUBLIC GAS ASSOCIATION AND THE
AMERICAN GASASSOCIATION

The American Public Gas Association (“APGA”) ane thmerican Gas Association
("AGA") (collectively, the “Associations”) submitiese joint comments in response to the
request for information (“RFI”) of the DepartmeritiEnergy Office of Energy Efficiency and
Renewable Energy (“DOE”) published in the FedemgiBter on December 18, 201 7This RFI
seeks input to assist DOE in identifying potemtialdifications to its Procedures, Interpretations,
and Policies for Consideration of New or Revise@rgg Conservation Standards for Consumer
Products, known as the “Process RifleThe Associations appreciate the opportunity tvide

DOE with feedback on these items and, accordirgglipgmit these joint comments.

l. BACKGROUND

APGA is the national, non-profit association of |iclly owned natural gas distribution
systems with more than 735 members in 36 statesral), there are approximately 1,000 public
gas systems in the United States. Public gasragsaee not-for-profit retail distribution entities

that are owned by, and accountable to, the citideegserve. They include municipal gas

! Procedures, Interpretations, and Policies for Cadesation of New or Revised Energy Conservation @&tets
for Consumer Product82 Fed. Reg. 59,992 (Dec. 18, 2017).

2 10 C.F.R. Part 430, Subpart C, Appendix A.



distribution systems, public utility districts, auty districts, and other public agencies that have
natural gas distribution facilities.

AGA, founded in 1918, represents more than 20@ stgulated or municipal natural gas
distribution companies. AGA members serve mora #amillion natural gas customers, who
rely on natural gas for everyday necessities ssdieating their home, heating their water or
cooking their food.

The members of the Associations primarily servedesgial and commercial customers,
the majority of which use natural gas furnaceslebsiand/or water heaters, and therefore have a
direct and vital interest in both the minimum effiecy standards for these products and the
procedures used by DOE to adopt these standatus Pibcess Rule is an integral procedure in
DOE'’s rulemaking process, therefore reforms toRhecess Rule can and will have meaningful
impacts on DOE'’s rulemakings to establish new mummefficiency standards. The
Associations are especially concerned that suatiesity standards be adopted only after
consideration of all relevant points of view, intilng the distributors of natural gas, whose
desire for the efficient use of natural gas is mettconly by their commitment to ensure the
minimum standards do not distort consumers ch@wees/ from natural gas to other less
efficient and more costly fuel sources.

. COMMENTS

The Associations support DOE’s efforts to make@Bss Rule mandatory. Only then
will DOE be held accountable to its own procedunes will the public have confidence in the
transparency and fairness of the regulatory procédse Associations have raised concerns
about the existing Process Rule in previous comsneetause it has been ignored and/or flouted

in rulemakings routinely under DOE’s Appliance d&glipment Standards Program



("Program”). The Associations believe that refargiand improving the Process Rule can
address the shortcomings that have been pervasiuéeimakings under the Program to establish
minimum efficiency standards.

Originally established during a time of energy st and intended to encourage
efficient energy use, DOE’s Appliance and Equipntéti@ndards Program, now overseen by the
Office of Energy Efficiency and Renewable EnergyERE”), was tasked with establishing
minimum efficiency standards for certain applianaed equipment that are technologically
feasible and economically justified. In the eamars, the Program effectively advanced the
development and availability of higher efficienapg@uct offerings that enabled consumers to
consider a range of options and purchase a prollaicbest met their needs. But a product’s
efficiency level is finite. Furthermore, many ofly’s products are nearing their peak
efficiency, but federal mandates require repeaggekws, forcing incremental changes in
minimum efficiency standards that are neither effstctive nor technologically justified. This
poses multiple concerns:

» Striving for higher efficiency standards when poigrenergy savings are
minimal is costly to accomplish and ignores thenecoic justification
requirement under the statute that governs ther&@nmeg-leading to an attitude of
“at all costs.”

* Furthermore, to achieve those higher standards, BQtres costly changes to

consumers’ homes and commercial buildings in whiiehproduct is utilized.

% For example, achieving efficiency levels thatesd:88% Annual Fuel Utilization Efficiency (fullpodensing
furnace) for residential natural gas furnaces reguenting systems and condensate removal equighzn
furnaces below this level of efficiency do not riequresulting in increased costs in most instances
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That leads to fuel switching, which is contrarythe intent and requirements of
the Program.

» Following an approach to increase standards whéngsare minimal can result
in overly aggressive analysis and modeling. Asessed by many stakeholders
over the past several years, flawed methodologie®tly used by DOE have
led to conclusions that are erroneous and overgtatpotential benefits
associated with proposed standards and underestthmatosts, all to justify the
DOE's desired new standard.

As discussed further in these comments, a flawatysis has resulted in proposed
standards that fail to meet the economic justikicatequirement under the Program’s enabling
statute. In some cases, such as the proposatiregaesidential gas furnaces, the Associations
submit that DOE’s flawed proposal will lessen cotitme by removing the choice that natural-
gas using consumers currently have, and will likelge many consumers to use alternatives
that are demonstratively less efficient, and ultehamore costly. This example and others
discussed in greater detail herein are relevatitisoRFI, as they underscore that the Program is
an important area within DOE in need of significeaform.

A. Proper Use of Direct Final Rules

If used properly, the direct final rule (“DFR”) press can be an effective and efficient
means of promulgating new energy conservation srasd As discussed in the RFI, the
development of DFRs allows for early stakeholdeutrand can support efforts to build
consensu$. This not only can save time and money, but it misiynately produce better

standards. On the other hand, improper use d)E# process — including the failure to comply

4 RFI at 59,994.



with the statutory mandates — can produce the agpostcome: protracted litigation, wasted
resources, and unlawful proposed minimum efficiesteyndards.

DOE should therefore promulgate a Process Rutartblaides provisions addressing the
use of DFRs. This will help to ensure that the Off&cess is used only when all of the statutory
requirements are met. In particular, the Process 8hould set forth provisions that (i) define
what it means for a joint statement to be submittgtinterested persons that are fairly
representative of relevant points of view” and dfine the criteria that DOE will consider when
determining whether to withdraw a DFR as a resutbonments received. Substantive
recommendations with respect to both of these ssate set forth below.

1. The Meaning of “Fairly Representative of Relevaair®s of View”

Under the Energy Policy and Conservation Act (“EPC#e DFR process is initiated
by the submission of a joint statement by “intezdgtersons that are fairly representative of
relevant points of view (including representatieésnanufacturers of covered products, States,
and efficiency advocates), as determined by theefay.® DOE seeks comment on the
meaning of “interested persons that are fairly@spntative of relevant points of vief.In
particular, DOE asks whether it should ensuredhatlevant points of view have been taken
into account before using its authority to issu2FRR under EPCA. The short answer is yes.

In a vacuum, the phrase “fairly representative”lddae interpreted to mean “somewhat
representative,” “moderately representative,” ansthing equally as vague. Similarly, without
context, “relevant points of view” could meaomerelevant points of view,e., more than one

but not necessarily all relevant points of viewselective points of view.

® 42 U.S.C. § 6295(p)(4)(A).
® RFI at 59,994.



Statutory provisions, however, are not to be reaalvacuum. Rather, the statute’s text,
legislative history, structure and purpose all nhesexamined. The legislative history of the
DFR amendment indicates that the DFR process wassdad to be used only in circumstances
in which representatives afl relevant interests jointly submit a proposed eneayservation
standard for a producti-e., when there is alear consensu$ In other words, all relevant points
of view must be represented.

Even without this history, however, basic logic wWbmandate such a result. Interpreting
“relevant points of view” to mean merely “some kelat points of view” would allow the DFR
process to proceed if as few as two relevant pahtgew supported a proposal while all others
opposed it. That of course would fly in the faé¢he basic purpose of the DFR to expedite
noncontroversiaproposed standards.

In this context, therefore, it is clear that “fgirepresentative” means “representative in a
fair way.” Given the intent of the DFR proces®-atoid a time-consuming notice-and-
comment rulemaking when there is already a geweradensus — the “fairly representative”
gualifier was intended to ensure that no singléyehts a veto over the general consensus. For
example, assume that a proposal that is suppoytegfliance manufacturers generally (as
perhaps evidenced by the support of the manufasturade association) is opposed by a single
manufacturer or by several manufacturers. Inghaation, the DOE Secretary would have the
discretion to determine that the proposal was @s mot) fairly representative of the point of
view of manufacturers. Similarly, if the proposadre supported by some manufacturers but

opposed by the vast majority of manufacturers Sberetary would likewise have discretion. In

" Bell Atlantic Telephone Cos. v. FCEC31 F.3d 1044, 1047 (D.C. Cir. 1997).

8 See Energy Conservation Program: Procedures, Inéations, and Policies for Consideration of New or
Revised Energy Conservation Standards for Consirreztucts 79 Fed. Reg. 64,705, 64,708 (Oct. 31, 2014)
(discussing communications from DOE to Congressesting DFR legislation).



other words, if there are varying views among t@esentatives within a particular point of
view (e.g., manufacturers), then the Secretarylghexercise discretion to determine whether
the statutory standard is met. By contrast, &lavant point of view is completely omitted from
a proposal — or if it unanimously opposes the psape then the proposalnst fairly
representative of relevant points of viéw.

This approach would ensure that a single dissidemery small minority within a
relevant point of view would not have veto powét.the same time, however, consistent with
the statutory text and legislative history, it wbnhake clear that DOE will not accept a joint
statement that is supported by some relevant pofntew but opposed by others.

Finally, the Process Rule should specify, or, miiramum, provide the parameters for
determining, which points of view are “relevantmsiof view.” EPCA parenthetically indicates
that relevant persons include “representativesarfufacturers of covered products, States, and
efficiency advocatest® This, however, leaves DOE with discretion to deire which other
points of view, beyond the illustrative exampla® egelevant with respect to proposed efficiency
standards! The Process Rule can help can fill the void bacifging particular interests that are
relevant to certain categories of proposed stasdafdr example, gas distribution utilities and
their customers should be deemed to be relevasbpsmwith respect to all proposed standards

applicable to appliances that use gas. Specityiage categories in advance through a

° If a relevant point of view is not representémirt DOE should know that before proceeding andldhsaek to
determine whether that relevant point of view sutgpor does not oppose the joint statement. dpposes, then the
joint statement is not fairly representative oex@nt points of view.

1042 U.S.C. § 6295(p)(4)(A).

1 See, e.g. Ariz. State Bd. for Charter Sch. v. De®'t of Educ, 464 F.3d 1003, 1007 (9th Cir. 2006) (“In both
legal and common usage, the word ‘including’ isimaidly defined as a term of illustration, signifg that what
follows is an example of the preceding principle.”)



rulemaking would help to ensure that all relevasih{s of view are fairly represented, as
mandated by the statute.

2. The “Withdrawal” Standard

If the Secretary determines that the recommendadmum efficiency standard is in
accordance with the criteria for prescribing a m@vamended standard, the Secretary may issue
a DFR reflecting the recommended standard and salistt public comment for a period of 110
days. Within the ensuing 10 days following the ehthe comment period, the Secretary must
withdraw the DFR if (i) DOE receives “1 or more adse public comments relating to the direct
final rule” and (ii) “the Secretary determines teath adverse public comments or alternative
joint recommendation may provide a reasonable Basigithdrawing the direct final rule under
subsection (0), section 6313(a)(6)(B) of this tide any other applicable law?

The bar for withdrawal —fayprovide areasonablebasis” — is very low, and it is
coupled with a very short review peritmt withdrawing the DFR. Clearly the statute was n
intended to give the Secretary just 10 days to naaksi, substantive ruling on objections. Nor
was it intended to countenance the use of a balgrest to consider the substance of the
objections and weigh them against the anticipagsgbfits of the consensus agreement. There is
neither the time nor any statutory basis for suthrmalysis. Rather, the clear purpose of the 10-
day window is to allow the Secretary to make ahahdetermination as to the facial validity of
the objections and whether they provide a reasenadsis to withdraw the DFR and instead
proceed to full notice-and-comment rulemaking, oigiivhich the comments can be fully

analyzed.

12 42 U.S.C. § 6295(p)(4)(C)(i).



Accordingly, any serious and substantive objections DFR that are reasonably backed
by argument — even if the Secretary disagreestiwitim — should be deemed to provide a
reasonable basis for withdrawing the DFR. By aasttrobjections that are clearly frivolous
should not:?

B. Ensuring Full Participation in Negotiated Rulemaking

The Associations agree with DOE that negotiateelnaking can yield better and more
thoroughly vetted outcomé$. In particular, by facilitating data sharing amgktime, face-to-
face discussions early on, the process can minithe@otential for expensive litigation down
the road> As DOE recognizes, however, it is important tewee that the interests of all parties
that will be significantly affected by a proposas aepresented in the negotiatidAsThe
Process Rule should therefore be amended to inpikgdesions that promote and require such
full participation.

Specifically, the Process Rule should make cleatr, fhrior to initiating a negotiated
rulemaking, DOE will, pursuant to 5 U.S.C. 8§ 563@ppoint a convenor to: (i) identify persons
who will be significantly affected by a proposederiand (ii) conduct discussions with such
persons to identify their issues of concern anastertain whether the establishment of a
negotiated rulemaking committee is feasible and@mmate in the particular rulemaking.

Further, the Process Rule should specify thaftiér @onsidering the report of a
convener, DOE decides to establish a negotiatesnalting committee, it must publish in the

Federal Register (and elsewhere, as appropriatedi@e containing all of the elements set forth

13 Such facially invalid comments could include, éwample, objections that are not grounded in thi®ry
criteria for prescribing new standards.

1 RFI at 59,994.
15 1d. at 59,994-95.
18 q.



in 5 U.S.C. 8 564(a), including a solicitation fammments and an explanation of how a person
may apply for membership on the committee.

The Associations acknowledge that the NegotiatddrRaking Act is not intended to
limit innovation and experimentation with the negted rulemaking process. Nonetheless, the
Associations believe that the use of a facilitatiod the issuance of a comprehensive public
notice are key to ensuring the participation ofalkvant interests in the process. Accordingly,
the Process Rule should be amended to mandate both.

C. Elimination of Advance Notice of Proposed Rulemaking (ANOPR)

The ANOPR process should not be eliminated. Thséiations believe that doing so
could reduce the transparency and the exchangdosmation early in the process which may
be detrimental to interested parties. In the RE makes the case that early input in the
process has value even if DOE is not obligatedstiuas it once was. There is utility in the
ANOPR process and similar processes designed &inoddrly stakeholder input on further
action.

Maintaining a mandatory ANOPR process in the Proéade creates certainty and
routine. Adding supplemental procedures earhhedrocess may be warranted on a case-by-
case basis. But substituting those various presess an ANOPR on an ad hoc basis would
only create confusion and reduce the transparehtheaulemaking process.

D. Use of Industry Standardsin DOE Test Procedures

In situations where it is just and reasonable ugeof industry standards certainly can
minimize regulatory burdens and improve transparem@OE seeks comment on whether to

amend the Process Rule to specify when an indasindard may be “considered” in lieu of a

17 5U.S.C. § 561.
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DOE test procedure. DOE appears to favor thatcgmpr and cites an example of what such a
requirement would look like.

The Associations are wary of a rule stating whelustry standardsiustbe used in test
procedures. There may be circumstances for caafgiiances that militate against using an
industry standard that may not be captured in suche. Accordingly, the Associations believe
that DOE shouldonsiderindustry standards, but mandating their use waatdoe prudent.

E. Timing of the I ssuance of DOE Test Procedures

As is evident in the RFI, a central and near ursi@ecomplaint against EERE in recent
years has been its practice of commencing new mimimfficiency standards before the test
procedures for the product are developed and fedli This has occurred despite the clear
prohibition of the practice in the Process Rule.

Test procedures must be completed by EERE prixQ& proposing any efficiency
standard. DOE is required to develop test pro@gitor measure the energy efficiency, energy
use, or estimated annual operating cost of eacéred\product prior to the adoption of a new or
amended energy conservation standartf.test procedures for a covered product require
modifications, DOE should issue a final, modifiedttprocedure before issuing a proposed rule
for energy conservation standards for that prodBett DOE does not always do so, instead
moving ahead with standards NOPRs before test guves are finalized. This occurred, for
example, in the natural gas furnace NOPR and negsttly in the NOPRs for commercial

boilers and water heatelr.

18 42 U.S.C.88 6295(0)(3)(A) and (r).

9 The “Energy and Natural Resources Act of 2017”460) would remedy this issue. Section 1207 ofSbeate
Bill would amend 42 U.S.C. § 6295(p) by requirin®PB to wait 180 days after a new test procedurdaopted to
commence a comment period on a new energy effigistamdard.
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Finalizing test procedures prior to proceeding wiidndards is vitally important for
many reasons. Among the reasons the Associatevresiioted in prior comments submitted to
DOE are that test procedure finalization priorssuance of a new proposed minimum standard
will help ensure that: (i) the test procedure @htecally correct and the results from the finakte
procedure clearly demonstrate the impact on theentienergy efficiency rating of the covered
products; (ii) the results from the final test prdare are repeatable and can be performed
without any excessive burden on the manufactureesting facility that performs the test; and
(i) stakeholders have the opportunity to meanifigfreview and comment on the standards
proposal when it is made. If stakeholders do notkthe exact procedure for testing equipment
to determine compliance with a proposed efficiestandard, they cannot meaningfully analyze
and comment on the impact of the proposed standard.

A procedural revision indicating a “schedule” faettiming of such steps required could
be helpful, as DOE suggests. For example the Aasmas recommend mandating that the test
procedure be finalized 180 days prior to the issaarf a NOPR.

F. Improvementsin DOE Analyses

Following comments received in the regulatory refdtFI, DOE now seeks more
specificity on the ways in which the Process Ruleld be amended to improve DOE’s analyses
and models. DOE has glossed over a seminal gmhthe Associations have made in recent
rulemakings: proprietary data that is not gathdne®OE under confidentiality agreements
should not be used in a DOE rulemaking unlessdat is made available to the public at no
cost and without limitations as to its use, allogvstakeholders to more thoroughly analyze the
data and provide valuable input early on. The eamtere is not related to the means by which

DOE has acquired the data but that the proprietatg has been kept hidden.
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Further, EERE’s energy efficiency modeling is t@mmplex and burdensome. The
Associations have advocated replacing the cur@miptex life-cycle-cost (“LCC”) analysis with
a simple payback analysis based on “real numbers.”

Significantly, over the past several years, theo8gsgions and other stakeholders have
expressed serious concerns regarding the mateitealhed analysis DOE has been using to
justify the proposed standard under review, whitthAssociations believe has led DOE to
overstate the potential benefits associated welptioposed standard and understate the costs.
The flawed analysis has resulted in a proposediatdrthat fails to meet the economic
justification requirement under the statute thateyos the Prograd?. In fact, in many cases, the
market is working without a rule aride practical effect of a proposed rule’s new mumm
standards would be that consumers either are fdrgélde government to make an uneconomic
choice {.e., they would incur a net cost to purchase a neviapge), or they would switch from
natural gas to an alternative that, on a full-foygtie basis, is less efficienNotwithstanding
documentation of the flaws which give rise to tleechfor a review as part of this reform effort,
DOE has failed to address or explain adequatelpéises for not making changes to the noted
flaws that carry over from one rulemaking to anotla@d continue to be the subject of
disagreement and unnecessary regulatory burdestkeholders in these proceedings.

Therefore, as part of this review, the Associatiorge DOE to adhere to the Office of
Management and Budget’'s (“OMB”) requirement foreipreview of the Program’s processes
and analyses. DOE is not following the regulatguidelines established by OMB, which

require a peer review of any changes to scierddia and/or methodologies used in the

% n fact, technical analysis has been provideseiveral proceedings demonstrating that if DOE meagdsonable
and rationally based corrections to key methodehkigand data flaws, the proposed standard wouldtriesan
increase in the life-cycle cost on a national basis
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development of rules or regulations. Specificalhg Final Information Quality Bulletin for Peer
Review of OMB (“OMB Bulletin”) requires each fedéegency to conduct a peer review of all
influential scientific information that the ageniayends to disseminafe. The term “influential
scientific information” means scientific informatidhat the agency reasonably can determine
does or will have a clear and substantial impaahgortant public policies or private sector
decisions®® In turn, “scientific information” includes “fasal inputs, data, models, analyses,
technical information, or scientific assessmentedaon the behavioral and social sciences,
public health and medical sciences, life and escinces, engineering, or physical scienéds.”
The information in the Technical Support Documdht$SDs”), upon which DOE relies in its
proposed and final appliance and equipment stasdaréhdisputably “influential scientific
information” that DOE has disseminated, as detezthiny DOE itself*

Currently, DOE’s proposed and final appliance munin efficiency standards contain the
following boiler-plate assertions relating to tleeuirements set forth in the OMB Bulletin:
“DOE conducted formal in-progress peer reviewshefénergy conservation standards
development process and analyses and has prepResst &eview Report pertaining to the
energy conservation standards rulemaking analySe$He report on which DOE relied in
making that statement recently was dated Februa@dy.2 The actual peer review itself was

conducted in 2005, and the vintage of the datawhatpeer-reviewed was 2004. DOE'’s reliance

2L Final Information Quality Bulletin for Peer Revie®0 Fed. Reg. 2664, 2675 (Jan. 14, 2005).
2 d.
2 d.

24 SeeEnergy Conservation Standards Rulemaking PeeeReRiport (‘2007 Peer Review Report”), Feb. 2007, a
6 (available ahttps://energy.gov/eere/buildings/downloads/enemyservation-standards-rulemaking-peer-review-

report-0.

% E.g, Energy Conservation Program for Consumer ProduEtsergy Conservation Standards for Residential
Furnaces 81 Fed. Reg. 65,720 (Sept. 23, 2016).
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on such a dated peer review is contrary to thed3®Rule, because the scientific information
currently used by DOE in its standards developmemtess has changed. A full and transparent
contemporary peer-reviewed report is necessary.

In the furnace NOPR it was clear from a reviewwhat 2007 Peer Review Report, as well
as the ensuing Energy Conservation Standards RkiegnReer Review Report — Supporting
Documentation dated March 208 7hat the peer review culminating in the 2007 répdidnot
include critical components of the current LCC gsal underlying DOE’s proposed appliance
standards used in recent years, including in tsieleatial furnace proposed riffeand the
supplemental proposed rife.For example, in the supplemental proposed ru@E ncluded in
the TSD a fuel-switching analysis, premised on petary data that has the counterintuitive
result of materially increasing LCC savings andueg payback periods. The fuel-switching
analysis, which is not a required part of the ecoicqustification, is inadequately explained in
the TSB® and has not undergone peer review, and thus thefuhis scientific information fails
to meet the requirements of the OMB Bulletin.

The Associations submit that DOE is not followirgplcable regulations, or adhering to
the Process Rule, in fulfilling its statutory regument to set minimum natural gas appliance
efficiency standards. In failing to do so, DOHKlepriving the public of the protections written

into the regulations — in this instance, of relon scientific information that is tested via an

26 Available athttps://www.energy.gov/eere/buildings/downloadsfggeonservation-standards-rulemaking-peer-
review-report

2" Energy Conservation Program for Consumer Produgtgergy Conservation Standards for Residential
Furnaces, 80 Fed. Reg. 13,119 (Mar. 12, 2015).

% Energy Conservation Program for Consumer Produgtgergy Conservation Standards for Residential
Furnaces 81 Fed. Reg. 65,720 (Sept. 23, 2016).

2 SeeGTI Report dated July 7, 2015 (filed with APGA aments in response to furnace NOPR), at §2.4 and
Appendix A, 8§ A.2.2.
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updatedi(e., non-stale) impartial peer review that is deemmar@priate and reliable by a group
of experts.

G. Other Issues
1 Retrospective Review Should Be a Routine

DOE needs to revise its process such that it caeawethe impacts of any new minimum
standard(s) before proposing a new standard. f& B®OE has not interpreted its statutory
mandate to conduct this common-sense review. ddsiejumps to the question of whether a
new standard is technically feasible and econotyigudtified. In this process, consumer
behavior must be analyzed accurately to deternhi@értie impact of a standard. Further,
inaccurate assumptions about energy cost variablgshe impact of unintended consequences
should be measured.

The Associations strongly believe that DOE showtdaommence a new minimum
energy efficiency standard until the existing stddhas been reviewed. An effective
retrospective review would include objective, viable quantifications. Accordingly, an
important criterion for evaluating the need foreavminimum standard should be an evaluation
of the penetration rates of efficient productshe product class being evaluated. The
Associations submit that no new minimum standareesded if a review demonstrates that a
substantial percentage of high efficiency applisn®eceeding the current standard within the
type (or class) already exists.

In addition to evaluating market share informatian,effective retrospective review
should ask and answer the basic questiat the existing standard produce the benefits
forecasted by DOE’s model? done right, this sort of retrospective revistould enhance

DOE’s modeling and analyses and should avoid thenmaaflaws in DOE’s current modeling.
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Obviously, to the extent that this common-senseaaih does not fit within the statutory
six-year review process for energy conservationdsteds, Congress will need to act.

2. Limit DOE Participation in National Codes and Standards Activities

National codes and standards activities conducyetidlikes of ASHRAE, ICC, etc. are
important to industry. DOE’s participation, howevehould be limited to presentation of peer
reviewed research and analysis. In recent yed& Bas participated in standards and code
body proceedings as advocates of requirementgsablatommittees and task groups, voting
members of these organizations, and funding sodoceslvocacy organizations and interests
participating in these proceedings. Such act@jipears to be mission creep that is not
consistent with the agency’s statutory mandatd J&C. § 6836(b)). DOE'’s role should be re-
evaluated and its participation limited.

3. Proper Accounting of Source Energy ValuesIsKey to Determining
Regulatory Costs and Benefits

A crucial component of the cost-benefit analysia moper accounting of the relative
efficiencies of various energy sources. The Asg@mis have long supported viewing energy
efficiency through the lens of full-fuel-cycle apsés so that regulators and consumers are
accurately informed about the real consequenctsediirect use of natural gas versus other
sources of energy. It is critical that regulatagencies such as DOE avoid sending inaccurate
signals to the marketplace.

In measuring the impact of energy efficiency measwun total energy savings, DOE
commonly converts site energy into source energgngry energy), using a site-to-source ratio,
which accounts for the useful energy lost in conimgr transmitting and distributing. As DOE
has explained, this results in a more equitabl@l&gto-apples” comparison of energy use than

viewing site energy alone.
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DOE should be commended for recognizing the bemefiutilizing source energy as it
contemplates critical energy policy decisions. DX3E is aware, there are various methods that
can be used to determine energy valaeg. {thermodynamic, fossil fuel equivalency, marginal,
captured energy, and “free” renewable energy),thed can produce very different outcomes.

It is important to link the method used to the msg for which the analysis is undertaken so that
there is not a mismatch and therefore skewed areliable outcomes. Stated another way,
there is no one-size-fits-all approach to measusogrce energy.

For example, the marginal approach values eneffgyegicy based on the marginal
impact of end-use energy on the electric generation As the Gas Technology Institute has
explained, marginal efficiency is likely to be th@st useful approach for design and investment
decisions, including determining the value of dinese of gas for new and existing buildings.
By contrast, the captured-energy approach, whigts$rcertain renewable resources as 100%
efficient, is not useful for this purpose. Thidb&cause renewable generation is generally not
considered marginal, which means end-use efficienegisures are more likely to displace
fossil-fuel generation than renewables. On thermlland, captured energy and other average-
energy approaches may make sense for determintbgrcéootprint or GHG inventory or for
benchmarking purposes.

In February 2016, EERE issued a request for inféiomaon the use of the captured-
energy approach for calculating source energy fnomcombustible renewable resources. In
response, the Associations filed comments urginde D®develop source-energy calculations
that are tailored towards the specific applicationder consideration. The Associations have

cautioned that the captured-energy approach cauldibused to promote “electrification,” by
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distorting the relative efficiencies of the direiste of natural gas versus reliance on electric
power.

In October 2016, however, EERE published a repiting forth guidelines that appear
to favor the use of the captured-energy approachdeeral purposes, including calculating
marginal site-to-source ratios to calculate so@mergy savings. While acknowledging
concerns expressed by the Associations, the rdped not address them in substance other than
to note the importance of matching methodologit@lice with the goals of a given policy or
metric.

Further process is necessary. In order to andlhezeosts and benefits of existing
regulations — and promulgate new regulations asadstrds on a going-forward basis — DOE
must utilize the correct source-energy calculatioAscordingly, the Associations urge DOE to
rescind the 2016 EERE report on this issue anaitaitn formal rulemaking proceeding that
appropriately addresses stakeholder concerns ela@ug the proper metrics for specific

purposes.
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[II.  CONCLUSION
The Associations appreciate that DOE is proceedittythis RFI and respectfully
request that it consider the above comments.

Respectfully submitted,

AMERICAN PUBLIC GAS AMERICAN GASASSOCIATION
ASSOCIATION
By:_/s/ Susan Bergles
By:_/s/ John P. Gregg Susan Bergles
John P. Gregg Assistant General Counsel
Jeffrey K. Janicke 400 N. Capitol St., NW
McCarter & English, LLP Washington, D.C. 20001
Twelfth Floor (202) 824-7090
1015 Fifteenth Street, N.W. sbergles@aga.org

Washington, D.C. 20005
(202) 753-3400
jgregg@mccarter.com
jjanicke@mccarter.com

Its Attorneys

March 5, 2018

20



