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I ntroduction

The undersigned organizations submit this petitwrulemaking under 5 U.S.C.
8553(e). As explained below, we request that tepddtment of Energy (“DOE”):

* Issue an interpretive rule confirming that energgservation standards effectively
limiting the market for natural gas and/or propgas (“fuel gas”) furnaces or water
heaters to products using condensing combustidmbdagy would result in the
unavailability of “performance characteristics” it the meaning of the Energy Policy
and Conservation Act of 1975, as amended (“EPC42)U.S.C. § 629#t seq., and,
consistent with that determination,

» Withdraw its proposed standards for residentiatdiges and commercial water heaters
on the grounds of appropriate written findings @ec#fied by 42 U.S.C. 88 6295(0)(4)
and 6313(a)(6)(B)(iii)(Il), respectively.

We believe that these actions would appropriatefplve issues that have already contributed to
delays in both the residential furnace and comrakveater heater rulemaking proceedings,
thereby facilitating a more orderly and efficieasolution of the remaining issues in these
proceedings.

The basis for this petition is straight forwardhelcompatibility of a product with
conventional atmospheric venting systems is an rapbproduct feature, as is the ability of a
product to operate without generating liquid corsdga requiring disposaia a plumbing
connection. Residential furnaces and commercigéémizaters that provide these features are
generally available in the United States now. Botslthat use condensing combustion
technology (“condensing products”) lack either of¢hese features. Efficiency standards that
can only be achieved through the use of conderingustion technology would therefore
have the effect of rendering products with thesg¢uiees unavailable in the United States, a
circumstance that EPCA was specifically designegréaiude.

EPCA expressly provides that DOE:

may not prescribe an amended standard .theiSecretary finds (and publishes the
finding) thatinterested persons have demonstrated by a pre@o#eof the evidence
that a standard is likely to result in the unavaliity in the United States or any product
type (or class) of performance characteristics (inclgdmliability, features, sizes,

! Standards for non-weatherized residential furnaees published in a notice of proposed rulemaking0 Fed.

Reg. 13120 (March 12, 2015) (“NOPR”) and in a sappntal notice of proposed rulemaking publishegilat
Fed. Reg. 65720 (September 23, 2016) (Docket N&HE=F014-BT-STD-0031); standards for commercial
water heating equipment were published at 81 Fed. B4440 (May 31, 2016) (Docket No. EERE-2014-BT-
STD-0042). Petitioners request that DOE withdréwfahe standards proposed in these two procegsdimhe
same issue is presented in the proposed rule fomecial packaged boiler energy conservation stasda
Notice of Proposed Rulemaking and Announcemenubfi® Meeting, 81 Fed. Reg. 15836 (Mar. 24, 2016);
litigation concerning that rulemaking is currentignding in the United States Court of Appeals ier Ninth
Circuit. NRDC v. Perry, (Nos. 18-15380, 18-1545).
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capacities, and volumes) that are substantiall\sime as those generally available in the
United States at the time of the finding of therS&ry?

There are no material facts in dispute. In boghrdsidential furnace and commercial water
heater rulemaking proceedinysterested parties have demonstrated by a prepamcieof the
evidence — and DOE has itself acknowledgethat:

* The standards proposed for residential furnacesamumercial water heaters (with a
limited exception for certain “small’ residentialrhaces) can only be achieved by
condensing products;

» Condensing products lack both the ability to fumetivith atmospheric venting systems
and the ability to function without generating iduewondensate requiring disposa a
plumbing connection;

* Products that have the ability to function with agpheric venting systems and without
generating liquid condensate requiring dispesahk plumbing connection are currently
available in the United States; and

» Standards that can be achieved only by condensodppts would make such products
unavailable.

The only issue to be resolved is whether the profdatures at issue arpérformance
characteristicsfor purposes of 42 U.S.C. 88 6295(0)(4) and 63&)®&)(B)(iii)(I), and they

plainly are®> Accordingly, DOE should issue an interpretiveerabnfirming that this is the case,
and — consistent with that determination — shouttidvaw its proposed standards for residential
furnaces and commercial water heaters on the baajgpropriate written findings pursuant to
42 U.S.C. 88 6295(0)(4) and 6313(a)(6)(B)(iii)(i¢spectively.

2

42 U.S.C. 88 6295(0)(4) (applicable to residéritienaces) and 6313(a)(6)(B)(iii)(Il) (identicatqvision
applicable to commercial water heaters).

Seenote 1.

81 Fed. Reg. 65720 at 65752-53 (Sept. 23, 20&6idential furnaces); 81 Fed. Reg. 34440 at 3&8BAay

31, 2016) (commercial water heating equipmer@f. “An Energy Revolution” [an interview with DOE
Secretary Perryhmerican Gas (October 2017) (“We are not going to pursue pefidhat tell businesses and
consumers to choose one energy source over anothdihe American people should be able to useyie of
energy that they think is best for their businesttesr lives and their families.”).
http://read.nxtbook.com/aga/american_gas_maganiegiean_gas oct 2017/index.html?utm_source=twitter&
utm_medium=social&utm_content=0Oktopost-twitter-defutm_ campaign=0Oktopost-
WGC+2018#an_energy revolution

See Joint Request for Interpretation, EERE-2014-BT-S0U31 (filed June 6, 2017) at p. 3 (“It is abswd t
suggest that features that may be necessary to tmakese of a product practical (or even posstile)not
“performance-related features” for EPCA purposeSee also White Paper Developed by the American Gas
Association and American Public Gas Assaociation,tfle Upcoming Rulemaking on Amendments to the
Minimum Efficiency Standards for Non-Weatherizecsidential Gas Furnaces, DOE Should Employ Separate
Product Classes for Condensing and Noncondensimgées” (Oct. 22, 2014) (detailing the unique
performance-related characteristics and consunligy of non-condensing furnaces) (attached to tIRiequest

for Interpretation, supra).
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Features Precluded by the Use of Condensing Combustion Technology

Conventional fuel gas products are designed foogpheric venting, typically through
vent systems that carry exhaust gases, via buoyaanycally through the roof of the buildings
in which they are installed. The vast majorityeafsting buildings and homes in which fuel gas
products are installed in the United States weike With atmospheric venting systems designed
to accommodate such products. Atmosphericallyegproducts are compatible with these
existing venting systems (and with other atmosladiy+vented products that use them);
condensing products are not.

Gas products using condensing combustion techpgloayide increased thermal
efficiency by extracting additional heat from comsbon gases before they are vented. As a
result, condensing products produce liquid condenmsad cooler exhaust gases that lack
sufficient buoyancy to exit a building via an atmberic venting system. Condensing products
therefore require plumbing for condensate dispasdl“power” (.e., positive pressure) venting,
typically through horizontal venting penetratingexerior building wall.

Importantly, power-vented produasannot share common vent systems with
atmospherically-vented products under the pregiiational model codés Positive pressure
in such a vent system would force combustion prtedinto occupied spaces within the building
through draft hoods and other atmospheric veneaystructures. For this reason, safety
standards and installation codes specifically sgparented fuel gas appliances and equipment
into different categories based on their ventingrahteristics and specify that power-vented
products cannot be connected to atmospheric vesysiggms or share common venting systems
with atmospherically-vented gas products. In adldjtcondensing products require plumbing
for condensate disposal that other vented gas ptedenerally do not.

As further explained below and in comments suladifireviously in the residential
furnace and commercial water heater rulemakinggedings, the features condensing products
lack — compatibility with existing atmospheric vigt systems and the ability to operate without
a plumbing connection — are extremely importarddnsumers. Products with these features can
be installed in locations inside buildings wheraaensing products cannot. Most significantly,
non-condensing products ceaplace existing atmospherically-vented products without
triggering the need for expensive building modificas or premature replacement of other
commonly-vented gas products. Therefore, if tieatures were unavailable, there would be
many cases in which it would be impractical to aeplexisting gas products with new gas
products.

6 “National Fuel Gas Code, 2015 Edition,” ANSI Z2P/BIFPA 54/, American Gas Association/National Fire
Protection Association, 2015, and “Internationa¢lFaas Code,” International Code Council/AmericasG
Association, 2015.



The Statutory Scheme, Precedent, and Application

Energy Policy and Conservation Act

Products that offer different features are oftapable of achieving different measured
efficiencies. Where this is the case, there istamtial that a particular efficiency standard coul
be achievable for products with some features btianhievable for products with other
features, in which case the standard would effefstisan products with the latter features.

Congress anticipated such situations, and it ntadear that DOE is authorized to
regulate product efficiency bubt to restrict the range of features that covered products can
provide. In fact, Congress expressly sought to ensure &hargy savings are not achieved
through the loss of significant consumer featufe&€PCA expressly prohibits the adoption of an
energy conservation standard if it has been shbaitthe standard would have the effect of
eliminating a currently-available product featurenfi the market. 42 U.S.C. 88 6295(0)(4) and
6313(a)(6)(B)(ii)(I1). If DOE determines that aome stringent standard would be appropriate
for products with specific product features, it @apose such standartts products with those
features. Specifically, DOE can “establish different stardgk within [a] type of covered product
.. . based upon performance-related featuresegpiduct.® However, DOE can do this only
by creatingseparate product classes for products with different performance-relatedtteges and
specifying different (and achievable) standardsefach. 42 U.S.C. 8 6295(q)(1). This statutory
scheme was expressly designed “to ensure that andied standard does not deprive consumers
of product choices and characteristics, featuiesssetc.,” and to “preclude” the adoption of
standards “that manufacturers are only able to imgatopting engineering changes that
eliminate performance characteristiésnfortunately, that is exactly what DOE’s propwse
standards for residential furnaces and commeraaémheaters would do.

Again, there is no dispute as to the relevansfd@OE has acknowledged that its
proposed efficiency standards can only be achigwedigh use of condensing combustion
technology, and that those standards would effelstieliminate gas products that are compatible
with atmospheric venting systems and do not requijskimbing connectiotf. DOE has simply
suggested that the elimination of such products do¢ constitute a loss of product features for
purposes of 42 U.S.C. §§ 6295(0)(4) and 6313(Bj@)i(I1). ** This suggestion is inconsistent
both with EPCA’s provisions and DOE’s own previal&terminations.

" H.R. Rep. No. 100-11, 22 (1987).
National Energy Conservation Act 1978, H.R. Rép1751, 115 (1978).
® H.R. Rep. No. 100-11, 23 (1987).

10 5ee 81 Fed. Reg. 65720 at 65752-53 (Sept. 23, 20&6)dential furnaces); 81 Fed. Reg. 34440 at 344862-6
(May 31, 2016) (commercial water heating equipment)

" Furnace SNOPR, 81 Fed. Reg. at 65752. Thisestigg dates back to the vacated Direct Final Ridergy
Conservation Program: Energy Conservation Standardesidential Furnaces and Residential Centiral A
Conditioners and Heat Pumps, 76 Fed. Reg. 3740i¢ (Jd7, 2011) (“Direct Final Rule”). Under an A4,
2014 order of the United States Court of Appeaidife District of Columbia Circuit approving a $ethent
among the parties including DOE, that rule (inahgdbut not limited to DOE’s determination that cesitial
furnaces constitute a single class of productpmposes of 42 U.S.C. 6295(q)(1)(B)) was vacated an
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DOE Precedent

One of the ways in which DOE can avoid the adoptibstandards that would eliminate
available product features is to create separaidugt classes, with separate (and achievable)
standards for products with those featutedn addressing the need for separate productesass
DOE has recognized again and again that featuegssignificantly affect the conditions under
which products can be used gqexformance-related features for EPCA purposes;e., features
that should be preserved rather than made “undnildy an energy conservation standard.

DOE has recognized different product classes lectic residential clothes dryers to
address differences in product features concennistgllation space constraints and differences
in available electrical power suppfy. Similarly, DOE’s decision to maintain separatedrct
classes for “space-constrained” heat pump and @mditoning products reflects the legal
conclusion that product features that resolve &gt installation constraints aperformance-
related features providing utility that other products lack. The fact that DOE characterized the
need to modify existing buildings to accommodate peoducts as a matter of “installation cost”
did nothing to undermine that legal conclusidthe same legal conclusion is reflected in the
provisions of EPCA itself: for example, EPCA proagdseparate product classes for residential
direct heating equipment based on variations imthener in which such products are designed
to be installed?®

In light of these precedents, DOE’s continuedufailto acknowledge that standards
effectively eliminating atmospherically-vented ggsoducts would result in a loss of

remanded to DOE for notice and comment rulemakifigus, DOE agreed, and the court ordered, that DOE
reconsider the question of whether condensing anecondensing non-weatherized gas furnaces sheuld b
treated as separate product classes in future aliagncovering these products. DOE’s subsequdntdao
appropriately resolve this issue has significaotsnplicated (and thus delayed) development ofal fle
regarding residential furnace standards, and hes the subject of extensive adverse commerg., APGA
Residential Furnace Comments at 6-11 (filed Noy.224.6) (“DOE fails to address the line of contrary
precedent that APGA brought to its attention.”)iGA Comments at 32-43 (filed Nov. 22, 2016) (“AGA/iew
is that the utility and performance characteristicaon-condensing furnaces do require the creatien
separate product class for non-condensing furriaces.

12 Se42 U.S.C. § 6295(q)(1).

* 10 C.F.R. § 430.32(h)(3).

14 See Direct Final Rule, 76 Fed. Reg. at 37446 (“Becauisgsical size constraints for through-the-walldarets
continue to exist, DOE determined that continuatibthe space-constrained product class is wardijte

15 1d. at 37404 (“DOE believes that through-the-wallipqment intended for replacement applications caatrtiee

definition of space-constrained products because itiust fit into a pre-existing hole in the wafidaa larger
through-the-wall unit would trigger a consideraiplerease in the installation cost to accommodagdaiger
unit.”).

1® se42uU.S.C. 8§ 6295(e)(3)See also Final Rule, Energy Conservation Program: Energydgovation Standards
for Ceiling Fans, 82 Fed. Reg. 6826, 6833 (Jar2Q97) (adopting 7 product classes: highly-decoeatbelt-
driven, very small-diameter, hugger, standard, +sighed small-diameter and large-diameter fa@§)10
C.F.R. § 430.32(y) (separate the product classdsifieace fans for non-condensing and condensingfes;
thus DOE distinguished between non-condensing andensing furnaces as an appropriate basis fotirggea
separate product classes under EPCA).



performance characteristics for purposes of 42 @.§8 6295(0)(4) and 6313(a)(6)(B)(iii)(1l)
would be arbitrary and capricious.

Application

The ability of a product to function without a plbing connection is a feature that is no
less important than features that affect where yoetsdwill fit, what type of wiring they require,
or whether they are designed to be free-standingpagssed to being installed in a wall or a
floor. The ability of a product to function withraospheric venting is an evemore important
feature because enables products to be used as replacements for atmospheric-vented products
without the need for building alterations or the risk of adverse impacts on other atmospheric-
vented gas products tied to a common venting system.

These product characteristics are very importarthé pocketbooks of many American
homeowners using natural gas. Many homes witmaeastional gas furnace have a commonly-
vented conventional gas water heater. If standandke atmospherically-vented furnaces
unavailable, furnace replacement may result iniegmroblems for the commonly-vented water
heater, with the result that a perfectly good whgster may need to be replaced as Well.

The importance of performance characteristics sscthe ability of a product to operate
with a building’s existing infrastructure and otheommonly-vented products cannot be
dismissed on the grounds that the building coulsnbelified and other appliances scrapped. It
is unreasonable to characterize the lack of suclonpeance characteristics as a mere matter of
“installation costs*® or to dismiss them as suth.In any event, there are cases in which the
features condensing products lack are necessaryg#s product is to be used at all. This can
occur, for example, in scenarios involving multisttlousing in which vented gas products are
common-vented into a central venting system thatesemultiple floors of residential units that
are under different ownership. In such cases, itladility of a consumer to replace an
atmospherically-vented product with another atmesphlly-vented product would not merely
present problems for the consumers involved; iticcaualversely affect the venting of common-
vented products owned by other parties in the dauniding.

DOE’s prior assertion that standards requiringuse of condensing combustion
technology would not impose a loss of product ‘fieas” is based on two conflicting legal
arguments. The first, as stated in the resideftrabce rulemaking, is that “the consumer utility
of a furnace is that it provides heat to a dwelliaigd the type of venting used for particular

" spire Residential Furnace SNOPR Comments (fied 8, 2017)
(https://www.regulations.gov/contentStreamer?docuideBERE-2014-BT-STD-0031-
0309&attachmentNumber=1&contentType=pdbpen the PDF document and use the search farfatiche
word “stranded”).

18 See 81 Fed. Reg. at 65753.

19 1d. at 37404 (“"DOE believes that through-the-wall @guént intended for replacement applications cart thee

definition of space-constrained products because itiust fit into a pre-existing hole in the wafidaa larger
through-the-wall unit would trigger a consideraiplerease in the installation cost to accommodagdaiger
unit.”).
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furnace technologies does not impact that utiffy.One obvious problem with this argument is
that it is wrong on the facts: atmospheric-ventiogs impact the ability of a furnace to provide
heat to a dwelling, because there are some casdsdh atmospherically-vented furnaces can
be used and condensing products cannot. Anotli@ctisrs that limit the circumstances under
which products can reasonably be used — size xomple — plainly have an impact on the utility
of a product and are unmistakably within the raofy$erformance characteristics” that
standards may not make unavailable.

The second argument (again as stated in the cootéx¢ residential furnace
rulemaking) is that the only “features” that mustgyeserved are those that “provide unique
utility to consumers beyond the basic function mfyiding heat, which all furnaces perforiit.”
The argument that a “feature” must have uniquéytibeyond the basic function” of a product
is obviously difficult to square with the argumeinat a “feature” must “impact the ability of a
[product] to provide” that basic function. Howey#re most obvious problem is that there is
simply no statutory basis to assert either thaasuire must have “unique utility” or that such
utility must somehow be “beyond the basic functiofthe product. EPCA simply states that
DOE may not impose standards if it has been shbatthey would likely result in
unavailability of currently-availableperformance characteristics (including reliabiligatures,
sizes, capacities, and volume$}.”

The policy concern driving these meritless leggLanents has been stated by DOE as
follows:

Tying the concept of “feature” to a specific teclogy would effectively lock-in the
currently existing technology as the ceiling fooguct efficiency and eliminate DOE’s
ability to address significant technological adwesthat could yield significant consumer
benefits in the form of lower energy costs while\pding the same functionality for the
consumer®

This policy concern is at odds with the policy judgnt Congress made when it adopted the
relevant statutory provisions. The limitations@@E’s authority to impose design choices on
manufacturers and consumers were not just designexsure the continued availability of
products having the same “functionality,” partialjaf “functionality” means nothing more
than the basic ability of a product to provide h@athot water, as the case may be). Instead,
Congress expressly sought to ensure “that energygsaare not achieved through the loss of
significant consumer feature®.” Features such as the compatibility of a prodiittt an existing
building’s venting system and appliances, as weltaability to operate without the need for a

% 81 Fed. Reg. at 65752.

2 se42U.S.C. 8 6295(0)(4) (expressly including “sizespart from “capacities or volumes” — among the

examples of “performance characteristics” that chadne made unavailable).
#2 81 Fed. Reg. at 65753.
% 42 U.S.C. §8 6295(0)(4) and 6313(a)(6)(B)(ii)(l
2 81 Fed. Reg. at 65752 (residential furnacesfeél Reg. at 23363 (commercial water heaters).

% H.R. Rep. No. 100-11, 22 (1987).



plumbing connection, are unquestionably signifidantonsumers. Arguments to the contrary in
the pending rulemaking proceedings amount to tiemesp attempts to justify exactly the kind of
outcome Congress intended to preclude: the adopfistandards that would achieve higher
efficiency by eliminating currently available “perimance characteristics” (including “features”)
that are important to many purchasers.

Conclusion

DOE'’s rulemaking proceedings concerning standardsefsidential furnaces and
commercial water heaters have been fatally undesunioy their failure to recognize that EPCA
precludes the adoption of standards that woulcce¥iely eliminate fuel gas products that do not
use condensing combustion technology. Petitiobelisve that prompt action to correct that
failure is both warranted and necessary to fatélitmy reasonably efficient path forward in
those rulemaking proceedings. Accordingly, Petiis respectfully request that DOE — after
soliciting and appropriately considering public aoent on this Petition — promptly take final
action by:

» Issuing an interpretive rule confirming that enecgyservation standards limiting the
market for natural gas and/or propane gas furnacester heaters to products using
condensing combustion technology would result énuthavailability of “performance
characteristics” within the meaning of 42 U.S.C.6295(0)(4) and 6313(a)(6)(B)(iii)(1l),
and

* Withdrawing its proposed standards for resideffitidaces and commercial water
heaters on the grounds of appropriate written figslias specified by 42 U.S.C. 8§88
6295(0)(4) and 6313(a)(6)(B)(iii)(Il), respectively

Further deliberation in the two pending rulemakjgmgceedings can then occur, with appropriate
consideration — as EPCA requires — of any needdparate standards (and separate product
classes) for products that use condensing combusahnology and those that do fibt.

Respectfully submitted,
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% See42 U.S.C. § 6295(q)(1)
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